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LYNCH, Circuit Judge. In the Equal Access to Justice Act

(EAJA), Congress provided that a prevailing party nay recover
attorneys' fees and expenses in a civil action against any
"agency . . . of the United States" unless the court finds the
position of the United States "substantially justified." 28
US C 8 2412(d)(1)(A). This appeal is about the denial of EAJA
fees to a plaintiff who was successful in a contract claim
agai nst the FDIC as receiver of an insolvent bank. Attorneys’
fees and expenses in the sum of $27,896.00 are sought for a
judgnment for plaintiff of $23,331.72. The district court denied
the claimon the ground that the FDIC as receiver was not an
agency of the United States. W affirm albeit on different

gr ounds.

Schock, the daughter and only heir of Ragnar Ml ler,
di scovered that her late father's attorney, Pat Nero, had
enbezzled from her father's estate, including the sum of
$23,331.72 in Mller's savings account at A d Stone Bank. At
the time Nero withdrew the funds, A d Stone was bei ng run under
t he conservatorship of the Resolution Trust Corporation (RTC),
the FDIC s statutory predecessor. As holder of her father's
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estate's clains, Schock sued the FDIC, as receiver for Ad
Stone, for breach of contract, alleging that the bank permtted
an unaut hori zed signatory (Nero) to withdraw funds on deposit in
the MIler savings account. Schock al so brought a conversion
claimagainst the United States under the Federal Tort O ains
Act and a claimfor insurance liability against the FDICin its
corporate capacity, and subsequently amended her conplaint to
bring a negligence claimagai nst the FD C Recei ver.

Schock noved for summary judgnent on her breach of
contract claim The FD C Receiver invoked the protection of
Rhode Island's version of the Uniform Fiduciaries Act (UFA),
whi ch provides a defense to "a person who in good faith pays or
transfers to a fiduciary any nmoney . . . which the fiduciary is
authorized to receive" if the fiduciary later m sappropriates
those funds. R 1. Gen. Laws 8 18-4-16. Schock argued that this
| aw di d not apply because Nero's apparent authority to w thdraw
the noney as MIler's agent, under the Restatenent (Second) of
Agency, ended by operation of law when MIller died. See

Rest at enent (Second) Agency 8 120 cnt. c¢ (1958).1

L Rest at ement (Second) of Agency 8§ 120 states:
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The district court rejected Schock's argunent, ruling
that apparent agency termnates only when a third party has

notice of the termnation. Schock v. United States, 21 F. Supp.

2d 115, 121 (D.R 1. 1998) (Schock I). The court noted that the
Rhode | sl and Suprenme Court has not yet rul ed whet her reliance on
an agent's prior agency status is sufficient to qualify the
agent as a fiduciary under RI. Gen. Laws § 18-4-6. |d. at 121-
22. But the court predicted, based on its reading of

Rest at enent (Second) of Agency 8 125,2 that the Rhode Island | aw

(1) The death of the principal term nates the authority of
the agent wi thout notice to him except as stated in
subsections (2) and (3) and in the caveat.

(2) Until notice of a depositor's death, a bank has
aut hority to pay checks drawn by hi mor by agents aut hori zed
by hi m before death.

(3) Until notice of the death of the hol der of a check
deposited for collection, the bank inwhichit is deposited
and those to which the check i s sent for coll ection have
authority to go forward with the process of collection.

Comment c¢ st ates:

Li ke authority, apparent authority termnates with the death
of the principal. Third persons who, inignorance of the
deat h, deal withthe former agent . . . have norights upon
t he contract agai nst the estate of the deceased, unl ess t he
situationisonewithinthe rul es stated in Subsections (2)
or (3) or the Caveat

2 " Apparent authority, not otherw se term nated, term nates
when the third person has notice of: (a) thetermnation of the agent's
authority . . . ." Restatenment (Second) Agency § 125.

-5-



protects third parties who rely on the apparent authority of
fornmer agents before they have notice of the term nation of
agency and in good faith pay noney to the apparent agents. 1d.
at 122. The court applied Restatenment 8§ 125 to the situation of
death of the principal, despite the | anguage of §8 120 conment c
dealing with that situation. The court noted the Restatenent's
definition of "notice" as "when the third party . . . 'knows,
should know, has reason to know, or has been given a
notification of the occurrence of an event from which, if
reasonabl e, he would draw the inference that the principal does

not consent to have the agent so act for him Id. (quoting
Rest at enment (Second) of Agency 8 135 at 333). Finding nmateri al
i ssues of disputed fact as to the question of actual notice to
the bank of MIller's death, the court denied Schock's summary
j udgnent notion on her breach of contract claim See id.
Schock renewed her summary judgnent notion, asking the
district court to reconsider its rejection of her argunent that
apparent authority ends by operation of |aw upon a principal's
death. Schock directed the court's attention to Restatenent §
120 comment c¢. The court rejected cormment ¢ as "illogical" and

contrary to what it believed Rhode Island public policy to be.
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Schock v. United States, 56 F. Supp. 2d 185, 193 (D.R 1. 1999)

(Schock 11). Schock also offered evidence that the bank had
actual notice when it permtted the Nero savings account
wi thdrawal that M|l er had died. Schock's new evidence included
a bank enployee's statenent that the bank had in place a
procedure for checking the obituaries in the | ocal paper to see
whet her bank clients had died, and that an obituary for Mller
appeared in that paper. The court found the evidence disputed
and again denied Schock's notion for summary judgnment on her
breach of contract claim [d. at 195.

After a bench trial, where it was established that the
bank did indeed have such a procedure, the district court
concluded as to the contract claim that the bank should have
known that MIler died because his obituary was published in a
| ocal newspaper. That the bank had notice of MIller's death
t he court concl uded, extingui shed Nero's apparent authority, and
t he bank therefore was not entitled to invoke R1. Gen. Laws 8§
18-4-16 as a defense to liability for breach of contract. The

court al so entered judgnent for the FDI C on Schock's tort claim



Judgnent entered for Schock on her contract claim?

Schock filed a notion for an award of attorneys' fees
and expenses incurred in her claim against FD C Receiver
pursuant to the Equal Access to Justice Act, 28 U S.C 8§ 2412
(1994), which allows a prevailing party to recover fees and
expenses incurred in a civil action against the United States,
including "any agency . . . of the United States.” ld. 8§
2412(d). The district court denied the claim concluding that
the FDCinits role as receiver is not an "agency of the United

States" within the neaning of the EAJA. Schock v. FEDIC, 118 F.

Supp. 2d 165, 171 (D.R 1. 2000) (Schock 111).

A. The Equal Access to Justice Act

The EAJA provides that a court "shall award to a

prevailing party . . . fees and other expenses . . . incurred by
that party in any civil action . . . brought by or against the
United States . . . unless the court finds that the position of

the United States was substantially justified or that special

3 As of March 26, 2001, the judgnment with interest anountedto
$46, 331. The FDI C, as receiver of O d Stone Bank, has paidthe sum
As aresult, Schock's appeal fromthe district court's dismssal of her
Count 3 depository-insurance claimis now noot.
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ci rcunstances make an award unjust."” 28 U.S.C. 8§ 2412(d)(1)(A).
The United States is defined to include "any agency and any
official of the United States acting in his or her official
capacity." 1d. 8 2412(d)(2)(C. The purpose of the EAJAis to
renove economc deterrents to parties who seek review of
unr easonabl e governnment action by allowing certain prevailing
parties to recover an award of attorney fees, expert wtness
fees, and other expenses against the United States. See H R

Rep. No. 96-1418, at 5-6 (1980), reprinted in 1980 U.S.C.C. A N

4984, 4984. Schock is a prevailing party as to the contract
claim

W review the district court's denial of Schock's fee
appl i cati on under the EAJA for abuse of discretion. Pierce v.
Under wood, 487 U.S. 552, 557 (1988) (review ng grant or deni al
of EAJA fee applications only for an abuse of district court's
di scretion). Whet her the EAJA applies to a contract claim
against the FDIC when it acts as a receiver of a bank -- that
I's, whether the FDIC as recei ver acts as an agency of the United
States for EAJA purposes or nerely functions like a private-
sector receiver or bank -- is a difficult question. It is
difficult because what is an "agency" of the United States for
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EAJA purposes is not a self-defining term and there are
differing and conflicting policy objectives that are rel evant to
determ ning congressional intent. W decline to reach the
i ssue.* Mndful of the Suprenme Court's adnonition not to turn
an EAJA fee application into a second major litigation, Pierce,
487 U.S. at 563, we prefer to resolve the less problemtic

question whether the FDI CReceiver's litigation position was

"substantially justified." See Arnster v. United States D st.
Court, 817 F.2d 480, 483-84 (9th Gr. 1987) (reaching

"substantially justified" question under 8 2412(d)(1)(A) and

bypassi ng "agency" question); BayBank Mddlesex v. Ralar
Distribs., 69 F.3d 1200, 1202 (1st Gr. 1995) (appellate court
may affirm district court's ruling on any ground adequately

supported by the appellate record).

B. Wether the FDIC s position was substantially justified

The burden i s on the governnent to denonstrate that its

position was "substantially justified. ™ See Sierra CGub v.

Secretary of Arny, 820 F.2d 513, 517 (1st Gr. 1987). Al though

4 Per haps Congress will seefit togivegreater clarity before
this Court is required to resolve the issue.
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the | anguage of the statute refers to a "prevailing party," 28
US C 8§ 2412(d)(1)(A), the statute makes clear that courts are
to exam ne both the prelitigation actions or inaction of the

agency on which the litigation is based and the litigation

position of the United States, id. 8 2412(d)(2)(D); see Sierra
A ub, 820 F.2d at 516. A position which is substantially

justified at the initiation may not be justified later in the

agency's continuation of the litigation. Dantran, lnc. .

United States Dep't of Labor, 246 F.3d 36, 41 (1st Cr. 2001).

The government need not show that its position was
"justified to a high degree"; rather, it nust show that its
position was "justified in substance or in the main -- that is,
justified to a degree that could satisfy a reasonable person.™
Pierce 487 U S. at 565 (internal quotation marks omtted). The
Suprene Court has said this is equivalent to the "reasonable

basis both in law and fact"” fornulation we have used. See

e.g., United States v. Yoffe, 775 F.2d 447, 449 (1st Gr. 1985)
(aski ng whether governnent's position was "reasonable both in
| aw and fact"). As the Suprene Court has said, this area is a
difficult one for "useful generalization." Pierce, 487 U. S at
562. Nonet hel ess, sone rules of anal ysis have energed:
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1) There nust be an examination of the actual nerits of the
governnment's litigation position as to both the facts and the

| aw. See Pierce, 487 U. S. at 568-69.

2) The nere fact that the governnent does not prevail is not
di spositive on the issue of substantial justification. See De
Al l ende v. Baker, 891 F.2d 7, 13 (1st G r. 1989).

3) Conversely, that the governnment succeeded at sone stage of
the litigation does not by itself prove the requisite |evel of
justification. Dantran, 246 F.3d at 40.

4) Nonet hel ess, the legislative history of the EAJA indicates
courts should | ook closely at cases where there was judgnent on
the pleadings or a directed verdict against the governnment or
where an earlier suit by the governnent on the sane claim had
been dism ssed. H R Rep. No. 96-1418, at 11 (1980), reprinted
in 1980 U S.C. C A N 4989-90.

5) Wiether one court agreed or disagreed with the governnent
does not establish that the governnment's position was not

substantially justified, but a string of court decisions going

either way can be indicative. Pierce, 487 U S at 568; see also

De Allende, 891 F.2d at 13 (reversing grant of fees where

governnent's position was supported by decisions in parallel
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cases and by three nenbers of the Suprene Court).
6) Wien the issue is a novel one on which there is little
precedent, courts have been reluctant to find the governnent's

position was not substantially justified. See, e.qg., Washi ngton

v. Heckler, 756 F.2d 959, 961-62 (3d Cr. 1985).

W exam ne first the agency's prelitigation position.
The FDI C-Receiver initially disallowed Schock's reinbursenent
claim because it found Schock "failed to prove the facts set
forth in the claimto the satisfaction of the Receiver." An
agency's request that a claimant provide facts in support of her
claim does not strike us as an adequate ground to say the
governnent's position was not substantially justified.
Furthernmore, the legal effect flowng fromthe facts was the
subj ect of real dispute, as we describe bel ow

As for whether the ensuing litigationwas substantially
justified, Schock argues that the weakness of the FD C s
position was established by the fact that she was clearly
entitled to (al though she was denied) summary judgnent, tw ce,
on her contract claim The district court erred, Schock says,
in denying her notions for summary judgnent in light of the
"unani nous rul e" of state agency |awthat death of the principal
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term nates apparent authority or because the undisputed facts
denonstrate that the bank had actual or constructive notice of

Mller's death. See, e.q., Inre Estate of Kelly, 547 A 2d 284,

288 (N.H 1988) (recognizing general rule that attorney's

apparent authority termnates at death of client); accord Gallup

v. Barton, 47 N E. 2d 921, 923-24 (Mss. 1934). Thus, Schock
clainms, the FDI C Receiver's resistance to her reinbursenent
claim was not substantially justified. The FDI C- Recei ver
counters that the issues in the case are novel and unsettled
under Rhode Island |aw and that substantial disputed issues of
material fact existed when Schock noved for sunmary judgnent,
rendering the FDI C- Recei ver substantially justifiedinits |egal
and factual argunents.

In response to Schock's conplaint, the FD C Receiver
asserted as an affirmative defense that A d Stone Bank, its
predecessor in interest, had acted at the request of an agent of
MIler who was possessed of actual or apparent authority.
Depending on howthis is viewed, that was a matter of fact or of
|l aw, or a m xed issue of fact and law. The initial question of
| aw was whet her an agent's death term nates apparent authority
by operation of |aw w thout notice. If the answer to that
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guestion was no, then two nore questions arose, one of |aw and
one of fact. The fact questions had to do with what actual or
constructive notice the bank received. In Schock's second
notion for summary judgnent on her breach of contract claim
Schock for the first tinme produced evi dence that bank enpl oyees
had actual notice of MIller's death at the tinme of Nero's
wi thdrawal based on the fact that Mller's obituary was
published in a |ocal newspaper. This then raised the |egal
guestion of what type of notice is sufficient, assum ng the
agent's death did not automatically terminate apparent
aut hority.

As to Schock's legal argunment -- that it is well-
settled that apparent agency termnates with the death of the
principal -- the question on an EAJA petition is not whether the
district court was correct or incorrect in its prediction about
Rhode Island |[|aw Schock overstates the effect of the
Rest at ement rul e. Restatenment 8§ 120(1) is largely concerned
wth the effect of the death of the principal on the authority
of the agent, not on third parties who rely on the apparent
authority of the agent. Further, 88 120(2) and (3) are
concerned with the effect of a depositor's death, without notice
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of death, on negotiable instruments. Wether these provisions
woul d apply to withdrawals by the forner agent in the form of
treasury checks is an open question.

The two cases Schock relies on in support of her
argunent are inapposite. The only Rhode I|sland case Schock

cites, Industrial Trust Co. v. Colt, 128 A 200 (R 1. 1925),

i nvol ved whet her the authority of an agent is revoked by the
principal's insanity where the authority of the agent is coupled
with an interest. The court recogni zed the general rule that
the death or insanity of the principal operates as a revocation
or suspension of the agent's authority, but did not discuss the
i ssue before us, whether apparent authority simlarly ends under

the general rule. In Walker v. Portland Savings Bank, 93 A

1025 (Me. 1915), a case which Schock relied on at oral argunent
and which she presented to the district court, a bank was held
liable to the estate of a depositor for allowng a w thdrawal
fromthe depositor's account by an individual who at the tine
possessed no authority, apparent or otherwise, to act as an
agent for the decedent. The court held that the subsequent
appoi ntment of the individual as adm nistrator did not validate
the bank's earlier paynent to him because he did not seek
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paynment as a representative of the estate but "as an indivi dual
with pretended rights against the estate." Id. at 1027.
Accordi ngly, WAl ker has no applicability in this case, where the
FDI C- Receiver clained to have relied on Nero's prior agency
status.?®

Absent any Rhode Island precedent on point, the
district court made an "informed prophecy” of what the state

court would do in the sane situation, Blinzer v. Marriott Int'|

Inc., 81 F.3d 1148, 1151 (1st Gr. 1996), seeking guidance in
"anal ogous state court decisions, persuasive adjudications by
courts of sister states, learned treatises, and public policy
considerations identified in state decisional law," id. The

court concluded that the Rhode |Island Suprene Court woul d adopt

5 During oral argunent inthis appeal, Schock pointed out that
sone st at es have adopted t he Uni f or mDur abl e Power of Attorney Act,
whi ch protects athird party who actsinreliance onawitten power of
att orney and who "di d not have, at the tinme of exercise of the power,
actual know edge of the term nati on of the power by revocati on or of
the death, disability, or incapacity of the principal . . . ." See
Mass. Gen. Laws ch. 201B, § 5. Because Rhode | sl and has not adopt ed
t he Act, Schock argues, the district court was bound to fol | owRhode
| sland | awand acted i nproperly in anticipating anewrule. W are not
awar e of whet her Rhode I sl and has ever consi dered adopting the Act. In
t he absence of any evi dence of such consi derati on by t he Rhode I sl and
CGeneral Assenbly or courts, and given the Rhode Island courts'
hi storical reliance onthe Restatenent (Second) of Agency i n ot her
contexts, the UDPAA can offer us no insight whether current Rhode
| sl and | awi ncor porates t he automati c-term nati on-by- deat h-wi t hout -
notice rule which Schock advocates.
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the Restatenment (Second) of Agency 8 125, as Rhode |sland had
adopted that Restatenent for other issues, and ruled that R I
Gen. Laws 8§ 18-4-16 applied to "third parties who in good faith

pay or transfer noney to an apparent agent." Schock I1l, 56 F.

Supp. 2d at 194. The relationship between Restatenent 8§ 120,
Restatenent 8§ 125, and the Uniform Fiduciary Act on these facts

is far from obvi ous. Cf., e.q., Mibi v. Broonfield, 492 P.2d

700, 702 n.1 (Ariz. 1972) ("[A] further exception [to the
Restatement rul e of automatic term nati on of a power of attorney
upon a principal's death] is sonetinmes nmade where i nnocent third
parties are protected fromdealings nade in good faith with an
agent and death of the principal is unknown."). The court was
also faced with the FDIC s strong argunent that banks shoul d
have no obligation to investigate and warrant the bona fides of
an apparent fiduciary; otherw se the bank becones a guarant or of
the fiduciary, and such a result was contrary to the policies
behind the UFA. It is not necessary for us to decide whether
the district court's conclusion is correct; it is enough that
the FDIC s legal argunment was at |east "justified to a degree
that could satisfy a reasonable person." Pierce, 487 U S at
565.
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After the district court rejected Schock's suggestion
that Rhode Island |aw would deemthird parties' notice of the
principal's death irrelevant, there was then an open question of
what constitutes notice to the bank of MIler's death. Al though
the district court ultimately concluded that MIler's obituary
in the | ocal newspaper was sufficient notice to the bank, that
ruling does not render the FDI C-Receiver's litigation position
unreasonable. Inits opposition to Schock's notions for sunmmary
j udgnent and throughout the trial, the FDI C Receiver disputed
whet her any bank enpl oyees had actual notice of MIler's death.
The FDIC also argued that the proper neasure of notice was
actual know edge, not constructive notice, and so the
publication of Mller's obituary was insufficient to establish
notice to the bank of MIller's death. That argunent was not
unreasonable. Indeed, inits ruling denying Schock's notion for
attorneys' fees and costs, the district court acknow edged t hat
its previous ruling on Schock's contract claim "established a

new rule on the issue of notice." Schock I11, 118 F. Supp. 2d

at 168.
In sum the FDI G- Receiver's litigation position-- that
it was not liable to reinburse Schock because the bank had
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alloned withdrawal by a fiduciary with actual and apparent
authority despite the death of the principal -- had a reasonabl e
basis in law and fact, and so we cannot say that it was not
substantially justified. W do not decide whether the district
court erred in holding that the FDIC was not an "agency . . . of
the United States" under the EAJA or inits prediction of Rhode
Island | aw governing the term nation of an agent's power of

attorney upon the principal's death. Affirned.
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